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ABATEMENT. 


1. Whenasuit has abated by the death 
of aparty, it cannot be revived un- 
til some person has been named as 
the representative of the party de- 
ceased. Brett v. Ming, Admin’r. 

447 


ACTS OF ASSEMBLY. 


. The Act of the General Assembly, 
**that all cases now pending in said 
Court of Appeals shall be transfer- 
red to said Supreme Court, and tri- 
ed and decided therein and thereby, 
except cases cognizable by the Fed- 
al Courts,” is imperative; and there 
is no cause for questioning the pow- 
er of the General Assembly to pass 
such alaw. Stewart v. Preston, 

1 
Vide Practice. 


AGREEMENT. 


i. As a general rule, a verbal agree- 
ment between the parties to a writ- 
ten contract, made before or at 
the time of the execution uf such 
contract, is inadmissible to vary its 
terms or affect its construction ; but, 
after the contract is reduced io wri- 
ting, it is competent to the parties 
at any time before the breach of it, 
by a new contract not in writing, 
either altogether to waive, dissolve 
or annul the former agreement, or 
in any manner to add to, subtract 
from, or vary or qualify the terms of 
it. Spannv. Baltzell, - - 301 

. In cases of a substituted agreement 
the plaintiff can always declare on 
the written contract ; and, unless de- 
fendant can prove performance ac- 
cording to the terinsof the contract, 
or according to the agreement fer a 
substituted performance, the plain- 
tiff \vould be entitled to oa 

db. 


3. But these cases of substituted oral 


agreements being considered in the 
light of new contracts, it is requi- 
site that they be made upon some 
new and valuable consideration. 
An agreement between an endorser 
and an endorsee of a note by which 
the endorser promised to pay the 
note at maturity, punctually and 
without fail, out of his own funds, 
and the endorsee, in consideration 
thereof, agreed to receive payment 
in bank notes or bills of the South- ° 
ern Life Insurance & Trust Compa- 
ny, which were depreciated, is a 
substituted agreement founded cn 

good and valuable consideration, 
and is binding on the parties. - Jb. 


. The statute of frauds does not ap- 


ply to such new and substituted a- 
greement, inasmuch as the endorser 
had for his object « benefit which he 
did not before enjoy, accruing im- 
mediately to himself, and by which 
he could pay the note with a less 
sum than was originally to be paid 
by him in case of default by the ma- 
ME «26s te snes ws 


AMENDMENTS. 


. As ageneral rule, until judgment is 


signed or there is a final judgment, 
amendments to the pleadings may 
be allowed to the parties upon prop- 
er and equitable terms, and the de- 
Clatation may be amended at any 
time so long as the proceedings re- 
Main in paper. Stewart & Fon- 
tainev. Bennett, - - - + 437 


- The doctrine of amendments, as it 
_stands at the common law, indepen- 


dent of the statutes of amendments 
and jeofail, seems based upon the 
discretion of the Court, and appli- 
cations for amendments are in the 
nature of appeals to the equitable 
side of the Court. - - - - Bb 


3. Suit was instituted against four de- 
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fendants, A, B, C and D, and service 
of the writ perfected on A, B and 
C, who filed a joint plea of non-as- 
sumpsit; afterwards, all the defen- 
dants filed a joint plea i in abatement, 
and of the statute of limitations. 
Plaintiff then dismissed the suit as 
to C, and a trial was had and a ver- 
dict rendered against A, B and D; 
but on motion a new trial was grant- 
ed. Plaintiff thereupon, by leave 
of the Court, amended his writ and 
declaration by striking therefrom 
the names of C and D as defendants, 
and upon atrial a verdict was ren- 
dered against A & B. Held, that 
the Court had a right, in its discre- 
tion, to allow plaintiff to amend his 
writ and declaration by striking out 
the names of C and D as defendants ; 
and that the allowing of such a- 
mendment was not error for which 
this Court wili reverse the judg- 
ment. - - - - - db. 


. After the death of an ap ypellee, the 


judgment of the Court below was 
affirmed without naming the admin- 
istratrix of the deceased appellee, 
when, from the nature of the entry 
in the judgmem of the Court of Ap- 
peals, it was manifest that the i d- 
ministratrix appeared there by her 
counsel, and it was highly probable 
that her name, as administratrix, 
must have been meutioned to the 
Court, else the Court would not 
have heard the cause; so that it was 
almost a moral certaimty that the 
leaving of her name out of the re- 
cord was a clericul error. Held, 
that upon the filing of the letters of 
administration this Court will make 
the administratrix a party, and so 
amend the judgment that she may 
have execution thereof in her own 
name; with a saving, however, to 
all persons of the rights which they 
have acquired since the rendition of 
the judgment. Brett v. Ming, 
Adm’z., - - - + - + = 447 


APPEAL. 


. An appeal suspends the judgment 


until sowe superior tribunal makes 
a rightful dispcsition of the case. 
Stewart v. Preston, - - 


1 
. The laws of the United States do 


not provide for tic transfer by ap- 


peal or writ of error of a judgment 
rendered by the Superior Court of a 


Qo 
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Territory to a District or Circuit 
Court, or to the Supreme Court ot 
the United States. - - - - IJ 


. In a criminal case, a certificate ot 


a judge who presided at the trial, 
which neither states nor intimates 
a doubt upon any legal question, but 
merely expresses a desire to have the 
cause heard before the Court of Ap- 
peals, is not sufficient to give this 
Court jurisdiction. State v. Call, 


99 
Jc 


. Where two separate and distinct 


rules are taken at the same time a- 
gainst the Marshal, which, after a 


Joint trial, are dismissed by one or- 
der or judgment of the Court, the 


parties to the two rules cannot le- 
gally unite in one joint appeal bond : 
although the order or judgment al- 
lowed the parties an appeal upon 
their filing their appeal bond. 
such a case separate appeals should 
be taken. Moseley and Willis’ 
Executor v. Shepherd, - - 155 
By the Constitution of the State the 
jurisdiction of this Court being ap- 
pellate only, so much of the Act of 
the Legisiature of the Tervitory ot 
Florida, approved 6th February, 
185-41, entitled, ** An act regulating 
appeals aid writs of error in crimi- 
nal cases,” as enabl< 
ing a doubt upon a legal ques 
arising on the case at the trial be- 
low, to continue the case and make 
a statement in writing of the ques- 
tion of law, and transmit the same 
to the Court of Appeals for its con- 
sideration and decision, and directs 
the judges of the Court of Appea!s 
without delay to decide the same, is 
inoperative ; and this Court has no 
jurisdiction of cases brought up un- 
der said Act. State v. Charles, « a 
Slave, - 298 


in 


sa judge hay- 
tion 


. On the ex parte application of A, 


who claimed to be the owner of a 
written paper filed with an indict- 
ment, an order was granted allow- 
ing him to withdraw the paper, 
which he accordingly did; atter- 
wards, upon a petition filed by the 
Solicitor of the Circuit before the 
judge of the Circuit, another order 
was made directing A to show cause 
why the former order granting him 
permission to withdraw the paper, 
should not be rescinded, and why he 
should not return it to the files of 
the Court; and at the first term of 
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the Court thereafter, A having 
shown cause by filing an answer to 
the petition, the order nisi was 
made absolute, and A directed to 
return the paper in accordance with 
the prayer of the petition. Held, 
that the petition and the procced- 
ings under it, are not properly mat- 
ters of record; and that no appeal 
will lie in such case either at com- 
mon law or in virtue of the several 
Acts of the Legislature of Florida 
giving the right, and regulating the 
mode, of suing out writs of error 
and prosecuting appeals. #raser v. 
Livingston, - - - + 3892 


. Such case properly belongs to that 


numerous class of rules and orders 
of a summary character which a 
Court of record is empowered, in 
its discretion, to make in regard to 
sauses therein pending or determin- 
ed, or otherwise relating to the re- 
cord, proceedings and files of the 
Court, in the exercise of its inhe- 
rent powers of general superinten- 
dence and control over all'matters 
aifecting its dignity and policy, or 
its due and rightful administration 
of the laws; and such matters are 
not subject to be reviewed by writ 
of error or appeal in the halls of su- 
perior tribunals. - - - - -' Jb. 


. Under the laws of this State no ap- 


peal will lie from an interlocutory 
decree. Putnam, Executor, v. 
Lewis and Wife, - - - - 455 


BANKRUPTCY. 


By the Sth section of Act of Con- 
gress to establish a uniform system 
of bankruptcy throughout the Uni- 
ted States, the assignee in bankrupt- 
cy cannot maintain an action unless 
it be brought within two years after 
the declaration and decree of bank- 
~uptey. Archer, Assignee, v. Du- 
pals Adm’rs., - - - + - 219 


BILL OF EXCEPTIONS 


The office of a bill of exceptions is 
to give the facts on which the Court 
decided, and shuld give all the fects 
bearing upon the decision, so that 
the Appellate Court may know ful- 
ly and clearly every thing which in- 
fluenced the decision of the Court ; 
and after a verdict, this Court is in- 
slined to notice only the objections 


raised by the bill of exceptions. 
Horn’s Executors v. Gartman, 
64 

2. A note filed in a cause, but not 
connected with the declaration by 
a bill of exceptions showing that it 
had been given in evidence in the 
Court below, cannot be deemed a 
pa:t of the record submitted for the 
inspection of this Court ; nor ean it 
be brought before this Court by an 
assigninent of errors. Dorman v. 
Bigelow, - - + - = + 281 
. A bill of exceptions is necessary 
when the alleged error cannot oth- 
wise appear onthe record. - - J. 


~ 
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BILLS OF EXCHANGE anp PRO- 
MISSORY NOTES. 


1. Whatever interest would pass by a 
general or full endorsement, it seems 
will pass by a qualified endorsement. 
Stewart v. Preston, - - - 10 

9. In an action against the endorser, 
the irue and correct enquiry seems 
to be, whether the holder of the 
note has made use of due and rea- 
sonable diligence to bring home no- 
tice of the dishonor to the party 
whose contingent liability depends 
upon having such notice. Due dil- 
igence on the part of the holder to 
obtain payment from the maker, be- 
ing a condition precedent on which 
the liability of the endorser de- 
pends, it is well settled, must be 
proved to enable the party to re- 
cover. Whitaker wv. Morrison, 

25 

3. Proof of demand and notice of dis- 
honor of a bill or note must not rest 
on mere inference or light presump- 
tions, but must be of a stronger and 
more affirmative character. - - Jd. 

4. The testitnony of a Notary that it 
was his invariable habit to give no- 
tice, and believes he gave it in this 
case, bui that he had no recollec- 
tion of tle present case except from 
the papers shown him, and that the 
answers he gave were not from 
knowledge or recollection, but from 
his habits of duing business: Held, 
to be insufficient evidence of notice 
to fix liability of endorser. - - J. 

5. A payment on a note, or a promise 
to pay, after full knowledge of the 
default, precludes the party making 
the one or the other froti insisting 
on a want of notice ; but the prom- 
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ise must be clear, explicit and un- 
conditional, and the tacts of such a 
nature as clearly to warrant a pre- 
sumption of the waiver. - - Jb. 
. Apart payment of a note by the en- 
dorser, not explained or qualified by 
any accompanying circumstances, 
will be held to be sufficient evi- 
dence of waiver of notice. But 
where the payment by the endorser 
was made with the money of the 
maker and by his request, the en- 
dorser acts as mere agent of the ma- 
ker, and the transaction is so quali- 
fied and explained as to preclude all 
idea of an actual or intended waiver 
onthe part oftheendorser. - - 
7. It isa general rule that an endorser 
once discharged by want of notice 
or laches of the holder, is always 
discharged, and cannot again be ren- 
dered liable except by some volun- 
tary act or agreement ; if an act, it 
must be clear and unequivocal and 
incapable of explanation or qualifi- 
cation ; it an agreement, it must be 
so clear that a new promise is in- 
ferred, and the original liabilities 
_ force of this premise incurred 4 
- - I 
"A ‘olen filed under oath alleging the 
tailure or want of consideration of a 
bond, note or other instrument of 
writing, throws the onus of proving 
the consideration of the instrument 
sued on upon the plaintiff; but the 
consideration can be enquired into 
only between such parties, as it 
might have been at common law. 
White v. Camp, - - - - 94 
9. In an action by an endorsee against 
the maker, the plea under oath de- 
nying the consideration of the in- 
strument sued on, does not throw 
the onus of proving the considera- 
tion on the plaintiff. - - - 2. 
10. When a bill or note is endorsed in 
blank the presumption of law is 
that it was endorsed on the day of 
its date, or at least before it was 
due; andif the defendant alleges 
that it was endorsed after it was due 
the burthen of proof is on him to 
showit. - - - - -- - 
11. A made a promissory note to pay 
Basum of money on a day certain, 
and C endorsed thereon, ‘1 agree 
to stand security for the payment of 
the within amount.” Held, in an 
action against C, that his underta- 
king, by the said endorsement, was 


a 


a 
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not within the Statute of Frauds of 
this State, and that the action was 
maintainable against him. Dorman 
v. Bigelow, - - - - = = 28) 
12. The original protest of the demand 
and non-payment of a promissory 
* note, is admissible in evidence and 
evidence of its contents, when the 
Notary who made it testifies that it 
was drawn up at the time of the de- 
mand of payment, and that he be- 
lieves the facts stated therein to be 
true and to have occurred, else he 
would not have certified to their oc- 
currence as Notary ; but that he re- 
collects none of the facts indepen- 
dent of the pontan. panne, Balt- 
zell, - = - - 3802 
13. Where a Notary testified that he 
sent notice of non-payment to the 
defendant, as stated in the certifi- 
cate endorsed upon the protest of 
the note, which certificate stated 
that due notice of the protest was 
given the endorser by depositing 
the notice in the P. O, at Apalach- 
icola, addressed to R. C. S., Frank- 
lin, Alabama, the reputed place of 
his abode: Held to be sufficient 
proof of notice. - - - - - J. 
14. No particular form of notice of 
dishonor of a note being necessary, 
it seems the notice would be good 
if it be sufficient to put the party on 
enquiry, and prepare him to pay the 
note or defend himself; and even if 
there be some uncertainty in the 
description of the bill or note, if it 
does not tend to mislead the party, 
it willbe good. - - - - - J. 
15. When a note was made payable 
at the Agency of the Southern Life 
Insurance & Trust Company Bank, 
Apalachicola, which had been re- 
moved from Apalachicola some 
weeks previous to the day of the al- 
leged presentment of the note, s:ich 
removal rendered the demand at the 
Agency impossible ; and when, de- 
mand havi ing been made at the place 
of payment of the note, it was found 
that the Agency had been removed 
from Apalachicola, a sufficient de- 
mand was made to fix the endorsers. 
It. 
16. When facts or circumstances exist 
which amount to an excuse, or do 
away the necessity of a demand, the 
declaration may be in the usual 
form; and proof of the facts which 
dispense with a formal demand, will 
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in law be deemed proof ofademand. 4. If several persons sign an instru- 


17. A promissory note reading, “On 


— 


demand the first of January next, I 
promise,” &c., is payable presently, 
and suit may be brought thereon 
immediately, without demand,—the 
words, “* first of January next,” ap- 
plying to the interest and not the 
principal. The interest on sucha 
note begins to run from the first of 
January, and not from the time of 
demand. Brett v. Ming, 4dm’r., 

447 


BOND. 


. Where a plea alleged that long af- 


ter the signing, sealing and delivery 
of the bond asa joint and several 
obligation, and after it had been en- 
dorsed and assigned, and also after 
the death of one of the obligees, the 
said bond was altered and changed 
materially, by the assignee thereof 
procuring the name of N. T. to be 
added thereto as one of the obli- 
gors; and also that about one year 
after the procuring of the name of 
N. T. to be added, the said bond 
was again altered and changed ma- 
terially, by the assignee thereof pro- 
curing the name of defendant to be 
added thereto as one of the obligors, 
but did not allege that the altera- 
tions were made without the knowl- 
edge, license or consent of defen- 
dant: Held, that a demurrer was 
well taken, and that the plea was 
defective. Cotten v. Williams, 

37 
It by no means follows that because 
the allegation that the alteration 
was made without the knowledge, 
license or consent of defendant, is 
of a negative character, that it is 
not essential to the validity of the 
plea ; or that the defendant, had he 
made the allegation, would have 
been required to prove it, there be- 
ing many negative allegations which 
must be made in the pleading, but 
which the party making them is not 
by law required to prove. - - Jb 


3. A plea alleging merely that seals 


were affixed to a bond without the 
consent of defendant, without also 
alleging that it was done with the 
knowledge, or by the ‘authority, or 
direction of the plaintiff, is not suf- 
ficient. © © © © =e = ® 
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ment concluding with ** witness our 
hands and seals,” some putting seals 
opposite their names and others not, 
such as did not affix seals will be 
presumed to have adopted the seals 
already there, - +» - - - Jb 
. If the name of an obligor be added 
to a bond after it has been executed 
and delivered, whatever effect it 
may have on the rights of parties 
who signed it before him, the per- 
son who thus signed cannot avail 
himself of it to defeat his own deed 
—such an instrument is good as to 
him, - - - - - = = = DB 
. The 34th section of the ** Act reg- 
ulating judicial proceedings,” does 
not place the several classes of in- 
struments therein mentioned upon 
a footing, in all respects, with com- 
mercial paper, yet the effect of it is 
to make them negotiable by assign- 
ment orendorsement, - - - Jb. 
It is not necessary that the assign- 
ment of a bond or writing obligatory 
should be under seal. - - - JB. 
Where a party signed a bond asa 
joint and several obligation after it 
had been sealed and delivered by 
other parties as their joint and sev- 
eral obligation, and also after it had 
been transferred to a third party by 
the endorsement of the obligees, and 
after one of the obligees had died: 
Held, in a suit against the party so 
signing, that, he being the last sign- 
er, was estopped from availing him- 
self of these facts to avoid his lia- 
bility as a joint and several obligor 
of the bond. Zhompson v. Wil- 
liams, - - - - - = = = 56 


CLAIM TO PROPERTY LEVIED 
ON. 


Vide Practice. 
COMMON CARRIER. 


. Where the declaration alleges titat 
defendant followed the occupation 
of master or owner of a steamboat 
plying on a navigable river, this is 
a sufficient averment to fix the char- 
acter which the common law at- 
taches to masters and owners of 
ships, steamboats, &c., so as to 
charge the defendant with a breach 
of the duty which alone results from 
that character, without an express 
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averment, tofidem verdis, that defen- 


Ben- 
403 


dant was a common carrier. 
nett v. Filyaw, - - - - 


. In such case the onus probandi is 


upon the defendant to show that in 
virtue of some special pubiic notice, 
or other good legal ground, he was 
not chargeable and responsible as a 
common carrier in his capacity and 
occupation of master or owner of 
the steamboat in question. - - Jd. 


CONSIDERATION. 


A plea filed under oath, alleging 
the failure or want of consideration 
of abond, note or cther instrument 
of writing, throws the onus of prov- 
ing the consideration of the instru- 
ment sued or upon the plaintiff; 
but the consideration can be enquir- 
ed into only between such partics 
as it might have been at common 
law. White v. Camp, - - 94 
In an acticn by the endorsee a- 
— the maker, a plea under oath 
enying the consideration of the 1n- 
strument sued on does not throw 
the onus of proving the considera- 
tion on the plaintiff. + 1b. 


3. The affidavit of a want or failure of 


a 


— 


consideration should be drawn in 
issuable terms and confined to a sin- 
gle allegation, and should not be in 
the alternative or double; it should 
be so constructed as to apprise the 
plaintiff what facts he would be re- 
quired to prove on thetrial. - J. 


CONSTRUCTION. 


- In construing an instrument of wri- 


ting, a Court cannot consider one 
part to the exclusion of another ; 
but must look at the whole to per- 
ceive the design of the maker.— 
Stewart v. Preston, - - - 10 
Vide Deed. 


CONTRACT. 


. That clause of the preemption laws 


of the United States which declares 
**all assignments and transfers of 
the rights hereby secured prior to 
the issning of the patent, shall be 
null and void,” does not make void 
a contract for the sale and transfer 
of the righis whicha settler expect- 
ed thereafter to acquire, but refers 
only to a sale and transfer of the 


wo 


~ 
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— 
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rights already secured. Taylor » 
Baker, - - - - © - ~- 246 
A sale by a settler on the public 
lands ot the improvements made by 
him, forms a good and_ sufficient 
consideration for any contract or 
price the purchaser may agree to 
pay for the possession of such im- 
provements. - - - - - - Jb. 


. The relinquishment by a settler on 


the public lands of the bounty ot 
land which he expects to receive 
from the General Government, and 
the surrender of his improvements 
and of the possession to the vendee. 
is agood and valid consideration to 
support a contract for the sale and 
transfer of such expected bounty of 
land and the improvements thereon : 
and such sale and transfer is not 
prohibited by the Act of Congress 
granting preemption rights. - - J. 


. A promise to pay the debt of an- 


other made in writing and signed 
by the party to be bound, but with- 
out expressing the consideration on 
which the promise is founded, is 
sufficient, and is not within the sta- 
tute of Frauds of this State. Dor- 
man v. Bigelow, - - - - 21 
When a contract is, by force of a 
statute, illegal at the time of its in- 
ception, no action can be maintain- 
ed upon it, although the statute de- 
claring it illegal be repealed.— 
Mitchellv. Doggett,.- - - 356 


CORPORATION. 


. An action cf trespass vi et armis 


will lie against a corporation. Ed- 
wards v. U. Bank, - - ~ 136 
In an action of trespass against a 
corporation, the trespass being al- 
leged to have been committed in 
one county and the action brought 
in another, and the one in which 
the corporation has its office and 
transacts its business, it is too late, 
after verdict, to object that the ac- 
tion was brought in the wrong coun- 
ty; or that it should have been 
brought in the county in which the 
trespass was committed. The de- 
fect is cured by Statute 16 and 17, 
Car. 2, which is in force in this 
State. - - - - - - - = Bb. 


. A corporation is included in the 


10th sec. of the ** Act regulating 
judicial proceedings,” and must be 
sued in the county in which the of- 
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fice of such corporation is kept. 
Ib. 


DEED. 


An interlineation or erasure appa- 
rent on the face of a deed, does not 
of itself avoid it; to produce this 
effect, it must be shown to have 
been made under circumstances 
which the law does not warrant. 
Stewart v. Preston, - - - 10 
Where A executed an instrument, 
purporting to be a deed of gift of a 
certain slave, to his son-in-law B, 
which was presented by B to the 
recording officer for registration, 
and duly recorded; but which in- 
strument, at the trial, was produced 
by the Executots of A, under a no- 
tice from B. A, by his last will and 
testament, subsequent to the date 
and registration of the deed of giit, 
having revoked it: Held, that this 
was sufficient evidence of the deliv- 
ery of the deed to B; and that the 
fact that the instrument was pro- 
duced on the trial, by the Execu- 
tors of A, under notice from B, did 
not aller the case. Horn’s Evecu- 
tors v. Gartman, - - - - 63 
An instrument, intended to operate 
as a deed, shall so operate, it it is 
not legally impossible to do so. 
a 1b. 

There is one general principle that 
runs through the construction of 
deeds—that they are to be constru- 
ed most beneficially for the party 
to whom they are made; and sec- 
ondly, that a deed shall never be 
void, when the words may be ap- 
plied to any intent to make it good. 
tb. 

A deed of gift to a son-in-law, is 
not void for want of a considera- 
tion; the agreement, with respect 
to chattel interest, being under seal, 


‘ imports aconsideration at law. - Jb. 


DEMURRER. 


. On demurrer. the Court will give 


judgment for the party who on the 
whole case appears entitled to it, 
and against the party who commit- 
ted the first error. Parkhill’s 
Adm’r. v. U. Bank, - - - 110 


. After demurrer to a plea, it is too 


late to object that it was not filed in 
time. Manicy & Moseley,4dm’rs., 


39 
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o U. Bank, - - + + «+ 160 
Under a statute of the State, a par- 
ty is entitled, after his demurrer has 
been overruled, to withdraw it, and 
reply to the pleading. If he fails to 
do this, judgment final will be en- 
tered against him. Archer, As- 
signee,v. Duval’s Adm’rs., - - 219 


ENDORSER. 


. The endorsement of a note is not a 


collateral undertaking, within the 
meaning of the statute of Frauds; 
but is anew contract between the 
endorser and endorsee. The con- 
tract of each endorser being thus an 
independent one, he stands on the 
same footing as any other contrac- 
tor, and possesses the same rights 
and powers as to any alteration, re- 
vision or waiver of his contract of 
endorsement, by and with the con- 
sent of the endorsee. Spann v. 
Balizell, - + - - © « 301 
An agreement between an endorser 
and an endorsee of a note, by which 
the endorser promised to pay the 
note at maturity, punctually and 
without fail, out of his own funds, 
and the endorsee, in consideration 
thereof, agreed to receive payment 
inthe bank notes or bills of the 
Southern Life Insurance and Trust 
Company, which were depreciated, 
is a substituted agreement, founded 
on agood and valuable considera- 
tion, and is binding on the parties. 


bb. 
ENTRIES. 
Vide Evidence. 
EQUITY. 
. The Administrator of a deceased 


wife is entitled to receive her dis- 
tributive share of her fathers estate; 
and a bill filed by him for that pur- 
purpose against the Executors of the 
last will and testament of her father 
will be sustained. Bluett, Adm’r., 
v. Executors of Nicholson, - - 384 


. The identity of the answer and par- 


ty who made it being shown, an 
answer of a partytoa Bill in Chan- 
cery, Which is depending and be- 
fore the Court, may be read in evi- 
dence in a Court of law to the jury, 
without the reading of the Bill ; and 
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if the name and description of the 
defendant in law agree with the 
name and description of the party 
answering in equity,it is prima fau- 
cie evidence of identity. Randall 
v. Parramore & Smith, - 409 
The Bil], as a general rule, is not 
read; but an exception to the rule 
is, that where the answer is an an- 
swer to particular interrogatories in 
the Bill, it also must be read; so, if 
the answer is obscure and needs any 
portion of the Bill to be read to ex- 
plain it, then it may be read. - Jd. 
. Adecree for the partition of land, 
passed by consent, ascertaining the 
interest of the respective parties, 
and appointing commissioners to 
make partition of the land accord- 
jung to their respective rights and 
interest, as therein ascertained by 
the Court and established by the 
decree, who were ordered, alter hav- 
ing made such partition, to report 
the same in writing to the Court 
without delay, is not a final but an 
interlocutury decree, from which 
no appeal will lie. Putnam, Ex- 
ecutor, v. Lewis and Wife, - 455 
5. A supplemental Bill in the nature 

of a Bill of Review, or possibly an 

original Bill, and not a Bill of Re- 

view, is the appropriate remedy by 

which to have such interlocutory 

decree reviewed orreversed. - - Jb. 


ERROR. 


e) 


ve 


1. No person can bring a writ of error 
to reverse a judgment who is not a 
party or privy to the record, or who 
is not injured by the judgment, and 
therefore to receive advantage by 
the reversal of it. Howse §& Hollo- 
manv. Judson, - - - - 133 

2. A party purchasing land after the 
judgment was rendered, and of which 

e was bound to take notice, does 
not stand in such a re‘ation to the 
judgment as enables him to prose- 
cute awrit of error, even if the land 
purchased is endangered by the lien 
which it creates. - - - - J. 

3. The Court can only reverse a judg- 
ment for error in law. Ward & 
May v. Bull & Shine, - - 271 

4. The correct rule, in cases tried by 
the Court sitting as a jury, would 
seem to be, that where facts alone 
are submiited, and the Court has 
only to weigh the evidence and de- 


Qo 
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D 
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termine accordingly, no writ of error 
lies ; and where mixed questions ot 
law and facts are presented to the 
Court for its decision, no writ of er- 
ror lies, unless the Court is called 
upon to decide a question of law, or 
such question of law necessarily a- 
lises out of the facts, and is distinct- 
ly presented to the Court upon them, 
so that the decision of the point ot 
law will decide the merits of the 
cause, and the decision of the Court 
iswrong. - - - - . - - bb. 


5. A note filed in a cause, but not con- 


nected with the declaration by a bill 
of exceptions showing that it had 
been given in evidence in the Court 
below, cannot be deemed a part of 
the record submitted for the inspec- 
tion of this Court; nor can it be 
brought before this Court by an as- 
signment of errors. Dormon v. 
Bigelow, - - - - - += 23 
Where a writ of summons ad re- 
spondendum was dated 18th Decem- 
ber, and made returnable *‘ on the 
first Monday in December nest,” 
but which, by the return of the ot- 
ficer thereon, appeared to have been 
received in his office on 1Sth No- 
vember. and to have been served on 
defendant on the 19th November : 
Held, that after an appearance by 
the defendant, and a judgment with- 
out objection, this Court will not 
reverse the judgment for such defect 
or irregularity; and that if defen- 
dant wished to avail himself of such 
defect in the writ, he should have 
taken exception in the Court below 
by motion to quash, or otherwise. 
before final judgment. D. B. Wood 
& Co. v. Bank of State ef Geor- 


gia, - ++ - - 378 


. Apart from radical errors apparent 


of record, the proper officer of this 
Court is not to repair mere omis- 
sions and irregularities of the parties 
or their counsel] in the Court be- 
low ; but errors committed by the 
latter in decisions made upon points 
submitted to it, or refusals to decide 
questions so submitted. - - bb. 
Where a party has sustained no in- 
jury from the rejection of admissi- 
ble testimony, he cannot avail him- 
self of the mistake to reverse the 
judgment. Randall v. Parramore 
& Smith, - - - - - - 409 
It the verdict be conformable to the 
law and evidence, it will not be set 











asile merely because the Court re- 
fused to give instructions which 
might have been properly given. 

Ib. 


10. The refusal of the Court to give 
an instruction which would not ben- 
efit the party asking it, is not error ; 
nor is an erroneous instruction up- 
onan abstract question of law, which 
is not involved in the decision of 
the Court, a ground for reversing 
the judgment. - - - - - J. 

t1. After a verdict in favor of either 
party, he has a right to demand of 
a Court of Errors, that it look to 
the evidence for only one purpose 
and with a single eye, to ascertain 
whether it was competent in law to 
authorize the jury to find the facts 
which make out the rights of the 
party on a part or the whole of his 
ease. If, in its judgment, the Ap- 
pellate Court shall hold the evidence 
was competent, then they must 
found their judgment on all such 
facts as were legally inferable there- 
from, in such manner and with the 
same legal results as if they had 
been found and definitely set out in 
a spec! il verdict. So, on the other 
hand, the finding of a jury on the 
whole evidence in a cause, must be 
taken as negativing all facts which 
the party against whom their ver- 
dict is given has attempted to infer 
from or establish by evidence. Ran- 
dall »v. Parramore & Smith, - 410 

: 2. Two pleas being filed, the one al- 
leging that the cause of action did 
not accrue within four, instead of 
five vears, and the other being a plea 
in abatement, not sworn to and filed 
after a plea in bar, the Court below 
took no notice of or action on them: 
Held, that these pleas being nulli- 
ties which, on motion of plaintiff, 
would have been set aside, the judg- 
ment will not be reversed, because 
of tne omission of the Court below 
to dispose thereof. Stewart & Fon- 
taine v. Bennett, - - - + 457 

3. A Court of Errors may amend an 

error apparent of record, if there is 

anything to amend by. Brett v. 

Ming, Addm’zr., - - - + 447 


EVIDENCE. 
Entries made in the usual mode of 


business, and duly authenticated by 
the oath of the party who made 
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them, are admissible in evidence, 
though the party making them can 
remember and testify nothing as to 
the facts contained in the entries. 
The paper must be an original one, 
made at the time the facts contain- 
ed in it are alleged to have taken 
place, and confirmed by the oath of 
the witness, that he believes it con- 
tains a true statement of the facts. 
Spann v. Baltzell, - - - 301 


EXECUTION. 


re 


. On failure of a mortgagor to com- 
ply with the condition of the mort- 
gage, the title in personal property 
becomes absolute in the mortgagee, 
and he may reduce it to possession ; 
and his interest may be levied upon 
and sold under an execution. Phii- 
lips v. Hawkins, - - + = 262 

. The condition of the mortgage be- 
ing forfeited, an execution against 
the mortgagee of a slave, will have 
the preference over a bill of sale by 
the mortgagee, made subsequent t« 
the coming of the execution to the 
hands of the Sheriff, although such 
bill of sale be accompanied by pos- 
session. and an assignment to the 
purchaser, by the mortgagor, of h.s 
equity of redemption. - - - J 
. Where it appeared, by the recore 
of a judgment rendered by the Court 
of Appeals, that the Administratr!x 
of a deceased appellee was, by he: 
counsel, before the Court, when 1t- 
judgment was pronounced affirming 
the judgment of the Court below 
but that, from some cause not stated 
in the proceedings, her name wa: 
not inserted in the judgment, an ex- 
execution issued on such judgment 
will be set aside. Brett v. Minz 
Adm’x., - + = = = © = 44 


nw 


EXECUTORS AND ADMINISTRA 
TORS. 


1. A, administratrix of B, was sued ii: 
that capacity ; pending the suit, she 
was removed frem the administra- 
tion on the petition of the plaintif 
in the suit. Afterwards, A, C sna 
D, were appointed administratrix 
and administrators de bonis no: 
The suit still pending, and no steps 
having been taken to make her a 
party as administratrix de bonis non 
A pleaded in bar, that since the as: 
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continuance she had been removed 
trom the administration by compe- 
tent authority, and that all the as- 
sets which came to her hands as 
administratrix of B, had been taken 
out of her possession, and that she 
did not and could not retain sufli- 
cient te pay piaintiff’s claim: Held, 
that it was well pleaded, and that 
the fact might have been pleaded 
either in abatement or in bar.— 
Parkhil’s Adni’rs. v. U. Bank, 
liv 
The fact of A’s removal from the 
administration, constituted a com- 
plete bar to the action, and the fact 
that she was afterwards appointed 
administratrix de bonis non, does 
not alter the case; A 2s adminisira- 
trix, and A as administratrix de bo- 
nis non, being, in the eye of the 
law, separate and distinct charac- 
ters. - - - - - - - = BD. 
A replication to the plea puis dar- 
rein continuance setting out that 
A had been dismissed from the ad- 
ministration, and that she had, un- 
der an order of Court, turned over 
to areceiver, who took charge ol 
the same, all the property which 
came to her hands as administratrix, 
and remained unadministered at the 
time of her removal; but that she 
had afterwards, and before the filing 
of the plea, been appointed an ad- 
ministratrix de bonis non, and the 
property recommitted to her, ren- 
ders the allegation, in the plea puis 
darrein continuance of having tully 
administered, superfluous. Such a 
replication was a departure from 
the declaration, and therefore de- 
fective. - - - - - + = 


. A person who has been appointed 


an administrator de bonis non, after 
the institution of a suit, cannot be 
made a party to it by mere sugges- 
tion, although a copy of the record 
ot such suggestion, and of his hav- 
ing been so made a party, be served 
upon him. Manly and Moseley, 
Admirs., v. U. Bank, - - 160 


. Nil debet, as well as not guilty, 


may be pleaded to an action sug- 
gesting a devastavit against an Ex- 
ecutor. Archer, Assignee, v. Du- 
val’s Adm’rs., - - - - - 219 


. A, administrator of B, was, by the 
judgment or decree of the County 
Court, under Act of February 15, 
1834, sec. 5, discharged as adininis- 


~ 
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trator of B. On the same day with 
the discharge, a suit was iustituted 
against A as administrator, to which 
A pleaded his discharge. Held, 
that the judgment or decree dis- 
charging A frem the administra- 
tion, wasabartosuch suit. Gads- 
den v. Jones, Adnv’r., - - 332 


. A discharge can be ebtained by an 


executor or adininistrator only after 
six months’ netice of his intended 
application for a discharge has been 
given,and after he shall have faith- 
iully and honestly discharged the 
trust and confidence reposcd in him; 
and itis the duty of the Judge of 
Probate or C ounty Court to see, be- 
fere granting such judgment or de 

cree of discharge, that he has well 
and truly administered, paid the 
debts, so far as the assets would go, 


and made distribution of the rest, 
or residue, of the estate according 
to law. - - - - - Jb. 


. By the Act of 15th February, 1834, 


sec. 5, a discharge granted en ex- 
ecutor or administrator by the Coun- 
ty Court, or Court of Prebate, is an 
immediate and effectual bar to suits 
instituted against such executor or 
administrator in their fiduciary ca- 
pacity ; butit is not a bar to a suit 
a gainst the person so having acted 
as executor cr administrator, for 
any per rsonal liability incurred by 
him in the management of the as- 
sets, if the suit be brought within 
five years from the date of the dis- 
charge. - © 2+ e+ ses § 


. When a suit is brought against the 


person who had acted as executor 
or administrator, the onws probandi 
rests on the plaintiff to show by his 

pleadings and proofs, that at the 
time when the discharge was giant- 
ed, the executor or administrator 
had not faithfully and honestly dis- 
charged the trust and confidence 
reposcd inhim. - - - - gb. 


10. The administrator of a deceased 


wife is entitled to receive her dis- 
tribative share of her father’s estate; 
and a bill filed by him for that pur- 
pose against the executors of the 
Jast will and testament of her fa- 
ther, wiil be sustained. Blveit, 
Adm’r., v. ‘Seesntors of Nichol- 
som, - - - - = 884 
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FRAUDS, STATUTE OF. 


A made a promissory note to pay 
B a sum of money on a day certain, 
and C endorsed thereon, ‘I agree 
to stand security for the payment-of 
the within amount.” Held, in an 
action against C, that his underta- 
king, by the said endorsement, “was 
not within the statute of frauds of 
this State, and that the action was 
maintainable against him. Dor- 
man v. Bigelow, - - - - 21 


GARNISHMENT. 

A judgment against a garnishee 

praaa facie is a bar to a subsequent 
recovery on the same note in the 
hands of any one. The law in such 
case constitutes the execution cred- 
itor an assignee of the note from the 
time of the service of the notice of 
garnishment, and entitles him to 
judgment as if the note had been 
regularly assigned to him by act of 
the party. Sessions v. Stevens, 
223 

By the judgment against the gar- 

nishee, the note, in legal contem- 
plation, becomes extinguished, loses 
its identity and character, and ceas- 
es to be the subject of tuture ac- 
WM. «ea ee ce ee e. 
If, however, the plaintiff be a Lona 

fide holder of the note before ser- 
vice of the notice of garnishment, 
it would be otherwise, and he would 
be entitled to recover on the note, 
notwithstanding the judgment a- 
gainst the garnishee. - - - Jb. 
it is irregular, under the latelaw,to 

sue out awrit of garnishment pricr to 
areturn of ‘* no property found” on 
the execution, and the Court will, in 
such case, upon application, set aside 
the wr.t or excus: the party from an- 
swering If, however, the defen- 
dant in execution neglects to make 
such application, he will be pre- 
sumed to have waived the irregu- 
larity, and neither he nor his as- 
signee will be permitted to disturb 
the judgment afterwards in another 
suit, by presenting the question in 
a collateral manner. - - - J 


GIFT. 


It seems to be well settled, that in 
order to transfer property by gift, 


there must be either a deed or in- 
strument of gift; or there must be 
an actual delivery of the things to 
the donee. Hurn’s Executors v. 
Gartman, -- - - - - - 63 


2. Where A executed an instrument, 


purporting to be a deed of gift of a 
certain slave, to his son-in-law B, 
which was presented by B to the 
recording officer for registration, 
and duly recorded; but which in- 
strument, at the trial, was produced 
by the executors of A, under a no- 
tice from B, A, by his last will and 
testament, subsequent to the date 
and registration of the deed of gilt, 
having revoked it: Held, that this 
was sulficient evidence of the detiv- 
ery of the deed to B; and that the 
fact that the instrument was pro- 
duced, on the trial, by the execu- 
tors of A, under a notice from B, 
did not alter the case. - - J. 
3. To make a valid gift of personal 
property, the most the authorities 
seem to require is, that there be an 
actual gift—a design consummated 
—not the mere intention to give. 
Ib. 

1, A deed of gift of a slave to a son- 
in-law, is not void for want of a 
consideration ; the agreement, with 
respect to chattel interest, being 
under seal, imports a consideration 
at Jaw. - © -©+ © © © = QQ. 


INTEREST. 


1. A promissory note reading—** On 
demand, the first day of January 
next, I promise,” &c., is payable 
presently, and suit may be brought 
thereon immediately, without de- 
mand ; the words, ** first of January 
next,” applying to the interest and 
not the principal. The interest on 
such a note begins to run from the 
first of January, and not from the 
time of demand. Fret? v. Ming, 
Adm’r., - - 2 2 + © = 447 


Vide Usury. 
JUDGMENT. 


1. Appellate Courts invariably act on 
the ground, that every fair intend- 
ment is to be made in support of 
the judgment below. Horn’s Ex- 
ecutors v. Gariman, - - - 64 

2. Although a judgment is by law 2 
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lien upon the land of the defendant, 
yet he may, after the judgment, con- 
vey good title, if be has at all times 
afterwards a sufficient amount of 
property, subject to and within 
reach of an execution, to satisfy the 
judgment. Howse & Holloman v. 
Judson, - - © « © « 133 


. Where the record shows that a judg- 


ment by detault, for want of a plea, 
was entered, when, in fact, a plea 
had been filed and appeared upon 
the record, the Court will conclude 
that the plea was overlooked, and 
that judgment was entered through 
inadvertence. Miller §& Croom v. 
Hoc, - - - = - = = = 189 


. In cases of judgment by default, the 


plaintiff is bound to see to the reg- 
ularity of his judgment, and that his 
declaration and pleadings are correct 
at law, so as to entitle him to such 
judgment upon an inspection of the 
record. D. B. Wood & Co. v. 
Bank of Stateof Georgia, - 378 
A final judgment of the Court of 
Appeals of the late Territory of 
Florida, is conclusive of the ques- 
tion, and stands on the same footing 
in regard to this matter, as if the 
judgment had been rendered by this 
Court. Brett v. Ming, Adm’z., 

447 


Vide Amendinents. 


LIMITATIONS, STATUTE OF. 


. The Statute of Limitations begins 


to run from the day the cause of ac- 
tion accrued : and the endorsee of a 
note cannot bring himself within 
its savings by alleging that, at the 
the time the cause accrued to him, 
he was beyond seas, &c. Bennett 
v. Herring, - - - - - ~- 387 


MORTGAGE, 


i. A mortgage by A, to indemnify his 


endorser B, from loss or damage in 
consequence of his endorsement, and 
stipulating that if A shall fail in 
payment of said note, and suffer the 
same to be protested or remain over 
due, in whosoever hands the same 
may be found, then that B, on ma- 
king affidavit of such non-payment 
and the amount, may foreclose, &c.; 
and which mortgage was afterwards 
transferred by “B, ** without re- 
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course,” to C, the endorsee of the 
note by B, also “* without recourse :” 
Held, that the mortgage is valid in 
the hands of C,and may be fore- 
closed by him, and the mortgaged 
property subjected to the payment 
of the debt due C onthe note. Stew- 
art v. Preston, - - - - - IW 


. As a general rule, the endorsement 


of the notes secured by a mortgage 
carries with it the mortgage. - J. 


. Held, that the mortgage in question 


created a trust for the payment of 
the notes, and that the mortgagees 
who had assigned “ without re- 
course,” might have been decreed 
to allow the use ot their names, it 
necessary to a suit, to have the mort- 
gaged property applied to their pay- 
ment. - - = 2© = = = = Jb. 
The * Act to regulate the foreclo- 
sure of mortgages by the Courts of 
common law, and for other purpo- 
ses,” is in derogation of the com- 
mon law; and mortgagees, when 
they resort to it, should be held to 
a strict compliance with its provis- 
ions; but the mortgagor or deten- 
dant should be allowed more lati- 
tude in making his objections, which 
it will be sutlicient for him to set 
forth substantially, and as specifi- 
cally as the defence in an answer in 
Chancery, or in a notice of specia! 
matter, under the general issue in 
asuit at law. Manley & Moseley, 
Adm’rs.,v. U. Bank, - + 160 


. Neither the ordinary rules of spe- 


cial pleading, nor the technical rules 
of practice at law, are applicable to 
proceedings under this statute. - Id. 


. When the mortgagee has elected to 


proceed at law, and has obtained a 
judgment there upon his debt, he 
cannot proceed under this st atute ; ; 
but he should go into Chancery to 
obtain a foreclosure of his mort- 
a nen ssveoes & 


. After judgment at law,a former re- 


covery is a good plea in bar of pro- 
ceedings under this statute. - Jb. 


. On failure of a mortgagor to com- 


ply with the condition of the mort- 
gage, the title in personal property 
becomes absolute in the mortgagee, 
and he may reduce it to possession ; 
and his interest may be levied upon 
and sold under execution. Phillips 
v. Hawkins, - - - - - 262 


. The condition of the mortgage be- 
ing forfeited, an execution against 
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the mortgagee of a slave, will have 
the preference over a bill of sale by 
the mortgagee, made subsequent to 
the coming of the execution to the 
hands ot the Sheriff, although such 
bill of sale be accompanied by pos- 
session and an assignment to the 
purchaser, by the mortgagor, of his 
equity of redemption. - - - Ib. 


PARTNERSHIP. 


. On the death of a partner, the mo- 


neys, goods and merchandize of the 
firm, belong to the surviving part- 
ner, and a Sheriff, as administrator 
ex officio of the deceased partner, 
has no right to collect, discharge or 
meddle with the partnership pro- 
perty in any way, except to obtain 
the deceased partner’s share after 
the settlement of the debts. Terri- 
tory, for use of Smith, v. Redding 
and others, - - - - + + 242 
A suit cannut be maintained by a 
surviving partner against a Sheriff, 
as administrator ex officio of the de- 
ceased partner, and his securities, 
on his official bond, for the moneys, 
goods and merchandize belonging 
to the firm, collected and received 
by him as such administrator. - Jb. 


PAYMENT. 


Where a debtor, indebted on sever- 
ail accounts, makes a payment, he 
may apply it to either account; if 
he does not, the creditor may do so. 
If neither does, the law will appro- 
priate it according to the justice of 
the case, provided there are no other 
parties interested. Randall v. Par- 
ramore & Smith, - - - - 409 


PLEADING. 


Ail defences not made in the plead- 

ings are considered as waived, es- 
pecially such as are connected with 
the facts of the case. Stewart v. 
Preston, - - - - - - - 10 
A plea, having on its face two in- 

tendments, ought to be construed 
most strongly against the party who 
vleads it. Cotten v. Williams, 
. 37 

A plea alleging merely that seals 

were affixed to a bond without the 
consent of defendant, without also 
alleging that it was done with the 
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knowledge, or by the authority ot 
direction of the plaintiff, is not suf- 
ficient. - - - = - = - J. 


. It by no means follows, because the 


allegation that the alteration was 
made witheut the knowledge, li- 
cense or consent of defendant, is of 
a negative character, that it is not 
essential to the validity of the plea; 
or that the defendant, had he made 
the allegation, would have been re- 
quired to prove it, there being ma- 
ny negative allegations which must 
be nfade in the pleading, but which 
the party pleading them is not by 


law requiredto prove. - - - J. 
. Where a plea alleged, that long af- 


ter the signing, sealing and delivery 
of the bond, as a joint and several 
obligation, and alter it had been 
endorsed and assigned, and also, af- 
ter the death of one of the obligees, 
the said bond was altered and chang- 
ed materially, by the assignee there- 
of procuring the name of N. T. to 
be added thereto as one of the obli- 
gors ; and also, that about one year 
after the procuring of the name of 
N. T. to be added, the said bond 
was again altered and changed ma- 
terially, by the assignee thereof pro- 
curing the name of defendant to be 
added thereto, as one of the obligors. 
but did not allege that the altera- 
tions were made without the know]- 
edge, license or consent of defen- 
dant: Held, that a demurrer was 
well taken and that the plea was 
defective. - - + - - «- Jb. 


. At common law, a plea puis dar- 


rein continuance, waived all form- 
er pleas, but a statute of this State, 
has altered the rule,and such a 
consequence does not follow’ the 


filing of that plea here. Parkhill’s 
Adm’rs. v. Union Bank, - 110 


. On demurrer, the Court will give 


judgment for the party who on the 
whole case appears entitled to it, 
and against the party who commit- 
ted the first error. - - - - Jb. 


. After demurrer to a plea, it is too 


late to object that it was not filed 
in time. Manley §& Moseley, 
Adm’rs., v. U. Bank, - - 160 


. Upon failure to rejoin to the rep- 


lication to a plea of non-damnifi- 
catus, there is no issue which can 
be submitted to a jury, and the de- 
fect is not cured by averdict. Mil- 
ler & Croom v. Hoe, - - - 189 
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10. Nil debet, as well as not guilty, 
may be pleaded to an action sug- 
gesting a devastavit against an ex- 
ecutor. Archer, ssignee, v. Du- 
val’s Jldm’rs., - - - + + 219 

Il. It is not enough in this Ceurt to 
show that a plea was on file in the 
Court below; the party complain- 
ing must go further, and show that 
that Court either refused to act up- 
on the pleading, or decided it wrong- 
fully. Taylor v, Baker, - 245 

i2. The entry of an attorney’s name 
by the clerk on a docket regularly 
kept for that purpose, is, under the 
statute of tnis State, a plea entered 
ot record to show that the detend- 
ant appears and contests the action, 
and that he claims an imparlance 
at least fur the purpose of turther 
preparation or reflection as to the 
mode of such detence. D. B. Wood 
& Co. v. Bank of State of Georgia, 

3758 


PRACTICE. 


. After entering his appearance, and 
a judgment by default for want of a 
plea has been entered against him, 
it is too late for an alien defendant 
to avail himself of the privilege, al- 
lowed by act of Congress, of remov- 
ing his canse from a State Court to 
the Courts of the United States. 
Beatty v. Ross, - 198 

. In ail cases of concurrent Juris- 
diction, the Court which first has 
possession of the subject must de- 
cide it. - - - - - - - bb. 

. There being no provision in the 
act of Congress for the transfer of 
cases from the Superior Courts of 
the Territory to the Courts of the 
United States, no such transier could 
be made. - - - - - - = bb. 

_ That clause of the act of the Leg- 
islature which provides that causes 


- 


to 


nw 


oe 
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der the clause of the Constitution 

of the State ** continuing all officers 

until superceded under the Consti- 

tution,” took possession, after our 

admission as a State, of the records 

and papers, and exercised jurisdic- 

tion over suits pending and institu- 

ted in those Courts as State Judges. 

The State Judges elected afterwards 

under the Constitution, succeeded 

ther and became possessed of the 

records and suits, and being so pos- 

sessed, it was not only competent 

for them, but it was their duty to 

adjudicate them. - - - - Ja. 

. When aclaim to property has been 
interposed under the 9th and 10th 

sections of ** an act concerning ex- 

ecutions,” approved 17th February, 

1833, itis the duty of the officer to 

return the affidavit and bond ot 

claimant, and the execution levied, 

to the next termof the Court whence 

the execution issued. but it is not 

necessary that the execution appear 

as a part of the pleadings in the 

cause ; and if the record shows that 

it was used in evidence at the trial 

of the right of property, it will be 

presumed to have been returned by 

the officer according to law.  Bet- 

ton, Trustee, v. Willis & Moseley, 

226 

. In the trial of the right ot proper- 
ty on aclaim interposed, the statute 

does not require a formal issue ; the 

jury are sworn “ to try the right of 
property,” and not ‘to try the issue 
joined.” - - - - - - - J. 


~! 


PROMISSORY NOTES. 
Vide Bills ot Exchange. 
PUBLIC LANDS. 


Vide Contract. 


pending in the Superior Courts of REHEARING tw SUPREME COURT. 


the Territory, shall be transferred 
to the Circuit Courts of the proper 
county, except cases cognizable by 
the I'ederal Courts which may be 
organized in this State, which cases 
shall b>» transferred to such Courts, 
is ambiguous, and the design of the 
Legislature was probably directed 
to cases of exclusive jurisdiction in 
the United States Courts. - - Jb. 
. The Judges of the Superior Courts 
of the late Territory ef Florida, un- 


ow 


1. A petition for a rehearing must-be 
filed during the term at which the 
case was decided. Horn’s Evecu- 
torsv. Gartman, - - - «+ 


197 


REMAINDER. 


1. A remainder may be created in per- 


sonal property, after a life-estate, 
by deed. Horn’s Executors v. Gart- 
man, - - = = = = = = 63 
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REMOVAL OF CAUSES | 
Unto the Circuit Courts of the United 
States, and into the State Courts. 


Vide Practice. 
RENT. 


!. To support an action for use and 
occupation a demise must be shown, 
or some evidence given, to establish 
the relation between the parties of 
landlord and tenant. Ward & May 
v. Bull & Shine, - - - - 271 
A lessee who covenants to pay rent 

and repair, with express exception 
of casualties by fine, is liable, upon 
the covenant, for rent, although the 
premises be burned down and not 
rebuilt by the lessor, after notice ; 
and a Court of Equity well not re- 
strain the lessor from suing for the 
rent. - - - - = - - - DB 
. Where the lessor re-builds before 
the expiration of the term, and 

leases to athird party, the lessee 

who had paid his rent in advance, 

but had abandoned the lease after 

the destruction of the property, is 

entitled to recover back the rent so 

paid by him from the time of the 

second lease, and at the rate which 

the landlord had received from _ 

Ib. 


S) 


Ww 


SEAL. 


. If several persons sign an instru- 
ment concluding with ** witness our 
hands and seals,” some putting seals 
opposite their.names and others not, 
such as did not affix seals, will be 
presumed to have adopted the seals 
already there. Cotten v. Williams, 

37 


~ 


SHERIFF. 


. On the death of a partner, the mo- 
neys, goods and merchandize of the 
firm, belong to the surviving part- 
ner, and a Sheriff, as administrator 
ex officio of the deceased partner, 
has no right to collect, discharge or 
meddle with the partnership prop- 
erty in any way, except to obtain 
the deceased partner’s share after 
the settlement of the debts. T'er- 
ritory, for the use of Smith,v. Red- 
ding and others. - - - - 242 
. A suit cannot be maintained by a 


40 


~ 


surviving partner against a Sheriff, 
as administrator ex officioof the de- 
ceased partner, and his securities, 
on his official bond, for the moneys, 
goods and merchandize belonging to 
the firm, collected and received by 
him as such administrator. - J. 
3. The securities of a Sheriff who is 
administrator ex officio, are only li- 
able on his administration bond, af- 
ter the judgment of a Court fixing 
the liability against him as admin- 
istrator. - - - - + © = 


SURETY. 


— 


. A surety cannot avoid his liability 
.on the ground that the payee did not 
use due diligence against the prin- 
cipal, without showing that he had 
given the payee notice to proceed 
against the principal, which he had 
disregarded. Dorman v. Bigelow, 
281 

A surety is bound to the extent of 
the terms of his obligation and no 
further. Raney v. Barrow, Adm’r., 
327 

3. A surety on an appeal bond condi- 
tioned, ‘* Now if the said A shall 
pay said damages so recovered by 
said B against him, and costs, in 
case the judgment of the said Supe- 
rior Court shall be confirmed by said 
Court of Appeals, then this bond to 
be null and void,” is only liable for 
the amount of the judgment in the 
Court below and costs, and not for 
the ten per cent. damages awarded 
by the Court of Appeals against A, 
the party takingtheappeal. - J. 


~ 


TENDER. 


me 


. Aplea of atender and refusal of 
the bank notes of the Southern Life 
Insurance and Trust Company, on 
the day the note became due, must 
be pleaded with a profert in curia 
of the bank notes. Spann v. Balt- 
zell, - - - © = = - + 301 


TRESPASS, 


= 


. Anaction of trespass vt ef armis 

will lie against a corporation’ Ed- 

wards v. U. Bank, - + - 186 
USE AND OCCUPATION. 


Vide Rent. 


| 
| 
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VERDICT. 


1. When two distinct cases between 
the same parties are by consent sub- 
mitted at the same time to the same 
jury, the jury should return a sep- 
arate verdict in each case. Miller 
& Croomv. Hoc, - - - - 189 

2. And in such case the jury should 
assess the damages, not pro rata, 
but according to the evidence in 
each case, independent of the ~ 

3. A jury, after having rendered their 
verdict on Saturday, and been dis- 
charged, cannot be recalled on the 
ensuing Wednesday, for the purpose 
of putting their verdict in form, and 
apportioning the damages in each 
of the two cases which had been by 
consagt submitted tothem. - J. 

4. In the absence of a bill of excep- 
tions, showing the testimony exhib- 
ited in the Court below, the pre- 
sumption is that there was full and 
adequate evidence before the jury to 
warrant and support the verdict, 
under the declaration to which it 
was responsive. Dorman v. Bige- 
low, - - - - - + « = 28 


USURY. 


. The 1st and 2d sections of the Act 
of 1833, “* regulating the rate of in- 
terest,” were repealed by the Act of 
1844 ; but prior to the repeal a con- 
tract was made, whereby a greater 
rate of interest than that thereby 
allowed, was reserved and taken: 
Held, that the repeal of the Act of 
1833, was no bar to the plea of usury 
under that Act; and that the rights 
of the parties must be governed by 
the law in force at the time of the 
making of the contract, and that 
they were not affected by the sub- 
sequent repeal of the said Act. 
Mitchell v. Doggett, - - - 356 

2. The law of 1833, which declared 

that the interest on any usurious 
contract shall be void, and the obli- 
gor forever exonerated from the pay- 
ment of the same, vested in the ob- 
ligor a right which could not be di- 
vested by posterior legislation re- 
pealing such law. - - - - Bb. 

3. When illegal interest is taken, or 

contracted for, the whole interest 

becomes void from the time of the 

taking of the usurious interest. - B. 


Leed 





4. 
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2. 


To establish usury, it is not neces- 
sary to show that the plaintiff actu- 
ally took or received more for inter- 
est than the law declared lawful : 
but it is sufficient to show that it is 
promised to be paid; and it is im- 
material whether the usurious in- 
terest is secured by a distinct in- 
strument, or is included in the in- 
strument which secured the princi- 

al. - - - - = = = = Jb. 
In order to render the offence com- 
plete, so as to subject the lender to 
the penalty under the statute, there 
must be an actual receipt of the u- 
surious interest ; but the contract 
may be rendered void without such 
receipt. - - - - - - - bb 


- A contract to pay more than legal 


interest, for past forbearance, is il- 
legal. - - - - - - - - BD 


- When the original contract is law- 


ful, no subsequent taking of, or con- 
tract to take, illegal interest, will 
invalidate it ; and if sued on, plain- 
tiff may recover the principal and 
interest of such original valid con- 
tract ; but when suit is brought on 
a new note, tainted with usury, 
which had been substituted for the 
original valid one, plaintiff can only 
recover the original valid principal 
with interest thereon, up to the 
time of the taking of illegal inter- 

lb 


Oh <«eseaecte « 
WARRANTY. 
. An agent cannot maintain an action 


against his principal to recover the 
amount paid by him on a judgment 
obtained against him for a false war- 
ranty of a horse, without showing 
that he was authorized by his prin- 
cipal to warrant the soundness of 
the horse sosold. Croom v. Swann, 
211 
The record of a judgment, obtain- 
by .the purchaser of a horse in an 
action for false warranty, against 
the agent who sold, is not, in an 
action by the agent against the prin- 
cipal to recover the amount paid on 
such judgment, evidence of author- 
ity from the principal to the agent 
to warrant. Evidence of such au- 
thority, and of warranty made in 
accordance therewith, should be a- 
liunde such record. - - - 


b. 
3. Receipt by the principal of the pro- 


ceeds of the sale of a horse, sold by 
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an agent, is not evidence of author- 
ity to the agent to warrant; nor is 
it a ratification of a warranty, un- 
less there be evidence to show that 
at the time of receiving the proceeds 
he knew that a warranty had been 
given by the agent. - - - - Jb. 


. Where an agent, to sell a horse, 


makes a false warranty, the princi- 
pal is liable to the purchaser and 
not to the agent, unless he can show 
that a deception had been practiced 
on him by his principal, and that 
in pursuance of orders or instruc- 
tions, he bona fide made the false 
representations, and is compelled 
to pay damages to the purchaser on 
account thereof. - - - - + Jb. 


WRIT OF SUMMONS AD RE- 
SPONDENDUM. 


Where a writ of summons ad re- 
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spondenduin was dated 18th Decem- 
ber, and made returnable ‘ on the 
first Monday in December next,” 
but which, by the return of the of- 
ficer thereon, appeared to have been 
received in his office on the 18th 


’ November, and to have been served. 


on defendant on the 19th November : 
Held, that after an appearance by 
the defendant, and a judgment with- 
out objection, this Court will not 
reverse the judgment for such de- 
fect or irregularity ; and that if de- 
fendant wished to avail himself of 
such defect in the writ, he should 
have taken exception in the Court 
below by motion to quash, or oth- 
erwise, before final judgment. JD. 
B. Wood & Co. v. Bank of State 


of Georgia, - - - - - 379 
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